IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2005-CA-00774-COA

B & W FARMS APPELLANT

V.

MI1SSISSIPPI TRANSPORATION COMMISSION APPELLEE

A/K/A MISSISSIPPI DEPARTMENT OF
TRANSPORTATION

DATE OF JUDGMENT: 3/9/2005

TRIAL JUDGE: HON. KENNETH L. THOMAS

COURT FROM WHICH APPEALED: COAHOMA COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: ANDREW T. DULANEY

ATTORNEY FOR APPELLEE: ROY JEFFERSON ALLEN

NATURE OF THE CASE: CIVIL - PROPERTY DAMAGE

TRIAL COURT DISPOSITION: MS TRANSPORTATION COMMISSION'’S
MOTION FOR SUMMARY JUDGMENT
GRANTED.

DISPOSITION: AFFIRMED-03/07/2006

MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE LEE, P.J., IRVING AND ISHEE, JJ.

ISHEE, J., FOR THE COURT:
1. B&W Farms (B& W) filed suit againgt the Missssippi Trangportation Commisson (MTC) and its
contractor, Endevco, Inc., in the Circuit Court of Coahoma County for flood damage to crops sustained
during the expansion and congtruction of U.S. Highway 61. The circuit court granted the MTC’ s motion
for summary judgment. Aggrieved by this decison, B&W appeds. Finding no error, we affirm.

FACTS



92. In the soring of 1997, the State of Missssppi was in the process of expanding and constructing
U.S. Highway 61. B&W planted cotton in the area of the congtruction, on each sde of U.S. Highway 61
near its intersection with U.S. Highway 49. Unfortunately, flooding occurred during that season, which
caused substantial damage to B& W' s cotton crop.

113. OnMay 13, 1998, B& W filed suit in the Circuit Court of Coahoma County against the MTC and
its contractor, Endevco, Inc. B&W asserted a hegligence-based clam arising under the Tort Clams Act
for damages semming from the widening and improvement of U.S. Highway 61. The complaint aleged
that the “[d]efendants. . . unlawfully and negligently diverted and obstructed the naturd flow of surface
water which flowed from the west to the east under U.S. Highway No. 61.” The complaint further stated
that “the Defendantshad aduty to . . . avoid the negligent flooding of the crops. . . while congtructing and
improving the said Highway.”

14. The MTC filed amotion for summary judgment on January 26, 2005. B&W filed aresponse to
the mation, stating that the Tort Clams Act could not serve as an immunity-based defense againg Article
3, Section 17 of the Missssippi Condtitution of 1890. A hearing on the summary judgment motion was
hdd onMarch 14, 2005. During the hearing, B& W argued that use of theword “ unlawfully” must certainly
refer, under the notice pleadings, to aviolation of Article 3, Section 17 of the Missssppi Congtitution.
5. Unpersuaded by B&W’ s argument, the trial court found that usage of the term “unlawful” was
insuffident to put the MTC on notice that a condtitutional daim was being asserted. Consequently, the
court granted M TC’ smotionfor summary judgment. From that decision, B& W appedls. B&W raisesthe
fallowing isue for this Court’s review: whether the circuit court erred in granting the MTC's maotion for

summary judgment, by gtrictly congtruing the complaint as being limited to only atheory of negligence.



STANDARD OF REVIEW
T6. An gpped from summary judgment is reviewed de novo. Jacox v. Circus Circus Mississippi,
Inc., 908 So. 2d 181, 183 (14) (Miss. Ct. App. 2005) (dting Cossitt v. Alfalns. Corp., 726 So. 2d 132,
136 (119) (Miss. 1998)). The standard by which we review the grant or denia of summary judgment is
the same standard as is employed by the trid court under Rule 56(c) of the Missssppi Rules of Civil
Procedure. Id. (cting Dailey v. Methodist Medical Ctr., 790 So. 2d. 903, 906-07 (113) (Miss. Ct. App.
2001)). The evidence must be viewed in the light most favorable to the non-moving party in order to
determine whether any genuine issue of materid fact exigs. 1d. (aiting Dailey, 790 So. 2d at 907).
ISSUESAND ANALYSIS

Whetherthe circuit court erredin granting the M TC’ smotionfor summary

judgment, by strictly congtruing the complaint as being limited to only a

theory of negligence.
7. Although Rule 8 of the Missssippi Rulesof Civil Procedure “has eiminated the technica forms of
pleadings required in years past, notice pleadings are still required to place the opposing party on notice
of the dambeings asserted.” Estateof Stevensv. Wetzel, 762 So. 2d 293, 295 (111) (Miss.2000). The
Missssppi Rules of Civil Procedure do not require specific language in order to comply with the notice
requirement. It is necessary, however, “that the pleadings provide suffident noticeto the defendant of the
dams and groundsuponwhichrelief whichis sought.” 1d. (citing Dynasteel Corp. v. Aztec Indus., Inc.,
611 So. 2d 977, 984 (Miss. 1992).
118. B&W argues that summary judgment was ingppropriate, as the Tort Claims Act can offer no

immunity when a condtitutiond right has been violated. B&W further contends that the complaint and

related discovery inthis case dearly articulate a theory of damage pursuant to Article 3, Section 17 of the

3



Missssppi Congtitution. The MTC countersthat this Court should not addresswhether B& W hasavaid
condtitutiond claim, as B&W never provided notice of aclam resting in condtitutiond law.
T9. Article 3, Section 17 of the Missssppi Congtitution of 1890 provides as follows:
Private property shdl not be taken or damaged for public use, except on due
compensation being fird made to the owner or owners thereof, in a manner to be
prescribed by law; and whenever an attempt is made to take private property for use
dleged tobepublic, the questionwhether the contemplated use be public shdl be ajudicia
guestion, and, as such, determined without regard to legidative assertion that the useis
public.
910.  Inthe complaint, filed on May 13, 1998, B& W asserted that the “[d]efendants. . . unlawfully and
negligently diverted and obstructed the natura flow of surface water whichflowed fromthe west tothe east
under U.S. Highway No. 61.” B&W further asserted that “the Defendants had a duty to . . . avoid the
negligent flooding of the crops. . . while congtructing and improving the said Highway.” Findly, B&W
stated inthecomplaint that “the [d]efendants. . . were givenwritten notice of this daim under the provisons
of Section 11-46-11 of the Mississippi code of 1972 as supplemented and amended and other pertinent
datutes” The complaint isvoid of any referencesto the Mississppi Condtitution or to ataking of private
property for public use. Furthermore, inthepretria order B& W submitted to thetrid court fiveyearslater,
onMarch31, 2003, B&W sated: “[p]lantiff hasfiled acomplaint asserting dams pursuant to Missssppi
Tort Clams Act agang the Missssppi Department of Transportation and Mississippi Transportation
Commission and acommon law claims of negligence relating to dl Defendants. . . .”
11. Thefirg goecific mention of aviolation of the takings clause did not come until February 17, 2005,

when B&W filed its response to the MTC' s motion for summary judgment. We agree withthe finding of

thetria court that “the word ‘unlawful’ is not so comprehensive asto specificdly invave a condtitutiona



daminthisingtance because dl contentions point to negligence.” Moreover, if B&W sought rdlief under
Article 3, Section 17 of the Missssppi Congtitution, at least some notice of this dam should have been
given before B&W filed itsresponse to the motion for summary judgment, (especidly since the complaint
was filed nearly seven years earlier). Consequently, we find that summary judgment was appropriate, as
B&W faledto provide sufficdent noticeto the defendant of the claims and grounds uponwhichrdief which
was sought. Thisissue is without merit.

112. THE JUDGMENT OF THE CIRCUIT COURT OF COAHOMA COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ., LEE AND MYERS, P.JJ., SOUTHWICK, IRVING, CHANDLER,
GRIFFIS, BARNES AND ROBERTS, JJ. CONCUR.



